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Mrs. Iſabel Douglas, - - - - - Reſpondent. 
The CASE of the Appellants. 


ILLIAM Earl of Merton gave, granted, and diſponed the Lands and Barony of Kirkneſs to George Douglas, 
his ſecond Son, and the Heirs Male of his Body; whom failing, to return to the Earl of Morton, and his Heirs ; 
and upon this Charter the ſaid George Douglas was duly infeft. | 

William then Earl of Morton, Grandſon to the former Earl Milliam, gave a new Charter to the ſaid George 


Appellants. 


* Douglas (therein deſigned Sir George Douglas, and Uncle to the Earl), and to his Heirs or Aſſigns whatſoever, upon 


which Charter he was infeft. 

The ſaid Sir George Douglas was ſucceeded by his eldeſt Son Archibald; but it does not appear, that Archibald ever made 
up any Title to the Fate of Kirkne/s, or that he was infeft : But it dees appear, that the Eftate was appriſed from him for 
Payment of his own, and of his Father's Debts ; and that the ſaid Earl of Morton (who granted the Charter 1607), was 
in Poſſeſſion of the Barony of Kir ineſi, in conſequence of theſe Appriſings, which were partly led at his own Inftance, and 
partly acquired by him from. others. | 

It appears, that the ſaid Earl of Morton was infeft in the Barony of Kir4neſs, in the Year 1619, on a Charter granted 
by St. rd's N of St. Andrew's, Superiors to the Earls of Morton. 

There was then a I ripartite Contract executed between the ſaid Milliam Earl of Morton, and Robert Lord Dalkeith, his 
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72531 eldeſt Son, on the Firſt Part; and William Douglas of Kirkneſs, Son of the ſaid Archibald, of the Second Part; and Eli 


zabeth Brown, Mother of the ſaid William Douglas, and William Keith, then her Huſband, tor himſelf, and as Cautioner 
for the ſaid William Douglas, of the Third Part: Whereby the ſaid Earl of Morton, and his Son, renounced and oUargave 
« from them, their Heirs and Succeſſors, to, and in Favour of, the faid Milliam Douglas of Rirkneſs, and the Heirs Male 
4e Jawfully to be begotten of his own Body; which failing, to return back again to the noble Earl and Lord, their Heirs, 
« Succeſlors, and Aſſigns, all and whole the Lands and Barony of Airtneſt (reſerving the Right of Superiority of the ſame 
« as formerly), together with all Right, Title, and Intereſt, which the ſaid noble Earl and Lord then had, or might 
« claim or pretend, to the ſaid Lands, by virtue of any Appriſing or Appriſings of the ſame, led and deduced at their In- 
« ftance, or at the Inftance of whatever Perſon or Perſons to their Behoof, againft Archibald the Father, or Sir George 
ce the Grandfather of the ſaid William Douglas, or by virtue of any Right by them acquired from Elizabeth Brown, the 
« Reli& of the ſaid Archibald $oug/as, of her Life-Rent, Terce, or other Title competent, to her of the ſaid Lands; fo 
cc that the ſaid William Douglas may preſently enter to the foreſaid Lands and Barony of Xirineſi, and obtain himſelf infeft 
« and ſeiſed therein, as Heir to his ſaid Grandfather, and the Heirs Male lawfully to be begotten of his own Body; which 
« failing, to return back again to the ſaid noble Earl and Lord, and theirs above written, reſerving to them the ſaid Supe- 
ec rjority as aforeſaid ; with full Power to the ſaid William Douglas, and his Foreſaids, immediately to enter to the actual 
« and real Poſſeſſion of that Half of the ſaid Lands and Barony of Kirkne/s of e peſſied by the ſaid Earl and Lord, 
& and their Tenants, and to the other Half on the Death of Dame Margaret Forre/ter, Widow of Sir George Do: glas.” 
There follows a Clauſe, providing, That if it ſhall happen the ſaid William Douglas to depart this Life, leaving behind 
&« him no Heir or Heirs Male, lawfully begotten of his own Body, to ſucceed to the Lands, Barony, and others above 
« written, but allenarly Daughters and Heirs Female, one or more, where through the ſaid Lands by virtue thereof, and 
tc by virtue of the Charter appointed to follow hereupon, will fall and appertain to the ſaid noble Earl and his Son, their 
« Heirs and Succeſſors foreſaid: In that Caſe the faid noble Earl and his Son oblige them, their Heirs and Succeſſors, to 
« pay to the ſaid Daughters and Heirs Female, certain Sums of Money for their Portions ; and alſo, in caſe of Failure of 
« Heirs Male lawfully begotten of the faid Milliam Douglas his own Body, to content and pay to William Douglas, Bro- 
tc ther- german to the ſaid Archibald Douglas of Kirineſs, the Sum of One hundred Pounds Scots yearly, during his Life.” 
And farther The faid noble Earl and Lord bound and obliged themſelves and their Foreſaids to raterate and renetw the 
ce ſaid Contract to the ſaid William Douglas, and his above written, as oft as needful; and to make, ſubſcrive, and deliver 
ec to them Precepts of Clare Conftat Charters upon their own Reſignation, or otherwiſe, containing Clauſe of Nova Damus, 
<« and all ot.ier Manner of Security requiſite for denuding the ſaid noble Earl and Lord, and theirs above written, of the 
« ſaid Lands and Barony of X:r4neſs, and others above ſpecified, omni habili modo; and entering and ſecuring the ſaid 
« William Douglas and his Foreſaids therein, keeping always the Subſtance and Meaning above written: For which Cauſes, 
6“ on the other Part, the ſaid F/iliam Douglas renounces and overgives to the ſaid Earl, and his Son, the Mill called 
& Muckart-mill, and the Lands called the Common of Feſſachgubie. And moraever, for the ſaid noble Earl and Lord, 
& and their Foreſaids, their farther Security, anent the Succeſſion to the ſaid Lands and Barony of Kirkneſs, failing 
« Heirs Male of the ſaid William Douglas's own Body to ſucceed thereto, as ſaid is, he binds and obliges himſelf, and his 
<« Heirs, to accept and receive, from the ſaid noble Earl and Lord, a new Charter to the Lands and Barony of Kir4ne/s 
to the ſaid William, and the Heirs Male of his own Body; which failing, to return to the ſaid noble Earl and Lord, 
& their Heirs and Succeſſors foreſaid: Providing likewiſe, and by the ſaid Charter to follow thereupon, it ſhall be ſpecially 
« provided and declared, that it ſhall be no ways leiſom nor /awf«/ to the faid William Douglas of Kirkneſs, or his Heirs 
* Male aforeſaid, to ſell, alien, or diſpone, the forefaid Lands and Barony of 3 or any Part thereof, to, and in Fa- 
« yours of any Perſon or Perſons whatſoever, directiy or indire/tly, in Hurt, Prejudice, or Defraud of the ſaid noble 
& Earl and Lord, and their Foreſaids, anent their Succeſſion of the ſame; failing, the Heirs Male of the ſaid Milliam 


Douglas his own Body, in manner above written. As alſo the ſaid William . as Principal, and with him the ſaid 


« William Keith, as Cautioner and Surety for him, bind and oblige them conjunctiy and ſeverally, their Heirs and Exe- 
de cutors, that the ſaid William Douglas, at no Time after his "we . Age of Twenty-one Years complete, ſhall revoke his 
“ Obligements and Deeds above written; but, on the contrary, ſhall ratify and approve the ſame at his ſaid lawful Age.“ 
After which there follow Proviſions in Favour of Elizabeth Brown, and William Keith her Spoule. | 

This Contract was produced and regiſtered in the General Regiſter of Seiſines and Reverſ/ons, conform to the 16th Act 
of the Parliament 1617. | | | | 

Purſuant to, and in Implement of, the aforeſaid Contract, the ſaid Earl of- Morton, on the 28th of December, 1683, exe- 
cuted a Precept of Clare Conſtat in Favour of the ſaid William Douglas, for infefting him in the foreſaid Barony of Kirkneſs, 
as neareſt and lawful Heir to his Grandfather Sir George Douglas; and, on the 18th Fan. 1639, the ſaid Milliam Douglas 
is infeft by virtue of the ſaid Precept of Clare Conſtat, and his Seiſin duly regiſtered : And on the 16th April, the ſaid Year, 
in farther Implement of the above recited Contract, Reſignation is made upon a Procuratory, granted by the ſaid Milliam 
Douglas, in the Hands of the ſaid Earl of Morton and Lord Dalkeith, his Son, Superiors; and a new Chatter of Reſignation 
is granted of the ſaid Barony of Kirkneſs, in Favour of the ſaid William Douglas, and the Heirs Male of his Body, whom 
e failing, to return back again to the ſaid noble Earl and Lord, their Heirs and Succeſſors whatſoever ; which Charter con- 


© tains the Prohibition to ſell, alien, or diſpone, in Prejudice or Defraud of the ſaid noble Earl and Lord, and their Fore- 


e ſaids, their Succeſſion to the ſaid Lands; failing Heirs Male of the Body of the faid Milliam Douglas, or procreat of his 
* Sons, who ſhall happen to ſucceed to him in the ſaid Lands; reſerving always to them and to their Heirs Male, who ſhall 
happen to ſucceed to them in the ſaid Lands, Power and Liberty to provide and infeft their Spouſes, one or more, in ſuch 
„competent Life-rents as they ſhall think proper for them. And farther, the ſaid Charter contains a Proviſion for the 
* Daughters of the ſaid William Douglas, in cafe there ſhould be no Heirs Male of bis Body to take the Eſtate.“ 

And, upon the foreſaid Charter, the ſaid illiam Douglas was infeſt the 20th of May 16039; and his Seiſine contains the fore- 
ſaid Neftination of Succeſſion, and the Prohibition to alien in Prejudice thereof, which is du! regiſtered in the ſaid Year 1639. 

By Contract of Marriage betwixt William Dauglas of Kirkneſs, the Son of Milliam lat mentioned, who made the Con- 
tract with the Earl of Morton, and Lord Dalkeith his Son, he obliged himſelf to“ ſettle the Eſtate on himſelf, and the 
„ Heirs Male of the Marciage then contracted betwixt him and Elizabeth Kirkaidy, his Spouſe ; which failing, to the 
«© Heirs Male of his Body of any other Marriage ; whom all failing, to the Heirs tale and of Tailzie cantained in the 
&« Infeftments granted ts his ſaid deceaſed Father of the faid Lands and Barony.” | | 

The ſaid William Douglas, in order to make up his Title to the ſaid Lands, obtained a ſpecial Service and Retour of 
himſelf, as neareſt Heir to his Father Sir William Douglas, conform to a Charter granted to the laid Sir Milliam, by I 1l- 
liam Earl of Morton, and Ric: Lord Dalkeith his Son: Upon which a Precept was iſſued forth ot ths Chancery, directed 

| | to 


3 


to the Principal and Maſters of St. Lernard's College in St. Andrew's, that College being the Earl of Morton's Superior, in 
the Barony of Kirkneſs ; becauſe the then Earl of Morton, being charged to enter Heir to his Predeceſſor, the immediate 
Superior of the Lands, had delayed to enter himſelf; and, upon this Precept rom the Chancery, ordering the {aid William 
Douglas to be infeft in the Barony of Kirkneſs, ſaluo jure cijus libet, the ſaid Principal and Maſters granted a Charter to 
the ſaid William Douglas, his Heirs Male and Aſſigns; upon which he was infeft, in the Year 1667, by Seiſin, bearing to 
the Heirs Male lawfully to be procreat of his Body ; which failing, to his Heirs and Aſſigns. ; ; 

N. B. This was altogether irregular and incompetent for the College, the remote Superior, to give a Charter, altering the 
Deſtination of Succeſſion, or leaving out the Clauſe of Return to the Earl, and his Heirs, the true Intent and Effect of 
the Precept to the College being no more than that they ſhould give Infeftment to William Douglas, upon his ſpecial 
Service, as Heit to Sir William his Father, in Terms of his Charter 1639, upon which Sir Milliam died infeft. 

The ſaid William Douglas had Iſſue of his Marriage with the ſaid Elizabeth Kirkaldy, Robert, afterwards Sir Robert Don- 
glas, his eldeſt Son, who was Father to Major-General William Douglas, who died in the Year 1747 without Iſſue, and 
Hilliam Douglas a ſecond Son, of whom the Appellant is the Grandſon, and apparent Heir Male, and conſequently is now 
the Heir Male of Sir William Douglas's own Body, who made the Contract above recited with the Earl of Morton in the 
Year 1638. , 

4th Nov. 1686, The fd Robert Douglas, the eldeſt Son of Milliam Douglas, of Kirkneſs, by Elizabeth Kirka!dy, obtained from Sir Wil- 
liam Bruce, of Kinroſs, a Pr cept of Clare Conſtat, as Heir to William his Father, and to Sir William his Grandfather, who 

13 March 1687. died laſt veſt and ſeiſed as of Fee, conform to a Charge granted by William Earl of Merton, and Robert Lord Dalkeith his 
Son, to the ſaid Sir William Douglas : But there is no Seiſine produced {although called for), nor upon Record in the Name 
of the ſaid Robert, upon that Precept. Notwithſtanding which the ſaid Robert Douglas took upon him, as if he had been 
truly infeft in the Lands, to execute a Procuratory for religning the fame ; and, upon his Reſignation of that Date, ob- 
tained a Charter from Sir William Bruce, proceeding upon the ſaid Procuratory, and granting the Lands and Barony to him 
the ſaid Robert, his Heirs and Aſſigns whatſoever ; and this was the firft Attempt towards altering the Succeſſion of this Ba- 
rony, made by the Contract with the Earl of Morton in the Year 1638, and yet before any Seiſin taken upon this new 

| Charter, and whilſt it yet remained a latent perſonal Deed, without being openly publiſhed or avowed. 

10 Nov. 1637, The ſaid Robert Douglas entered into a Contract of Marriage with Jean Balfour, Daughter of John Lord Burleigh, to 
which Contract his younger Brother William, the Grandfather of the Appellant, was made privy, and ſubſcribing as an in- 
ſtrumentary Witneſs, as alſo moſt others of the Relations of the Family, whereby the ſaid Robert Douglas becomes bound 
«© to provide the Barony of Kir4neſs to himſelf, and the Heirs Male of that 1 which failing, to his Heirs Male and 
« Aſſigns whatſoever : And farther obliged himſelf, as the Heirs Female of the Marriage betw:xt him and the ſaid Jean 
« Balfour his Spouſe were wholly ſecluded and debarred from the Succeſſion to the Lands, to pay certain Portions therein 
« mentioned to the Daughters of that Marriage, in caſe there ſhould be no Iſſue Male thereof to take the Eſtate. 

19 April 1689. And yet, A e the ſaid Contract of Marriage, on the 19th of April, in the Year 1689, the ſaid Robert Dou- 
plas procured himſelf to be infeft in the Barony of Krkne/s, upon the Precept in the Charter of 1687; which, upon his own 
Reſignation (without having Power to refign the ſaid Lands, as he was got ſeiſed therein), he had obtained to himſelf, and 

his Heirs, and Aſſigns whatſoever. | | 5 k | 

15 Feb. 1696. The ſaid Robert Douglas executed an Entail, narrating his Contract of Marriage as the baſt Settlement of the Eſtate, by 

which he provides the Eſtate to the Reſpondent and her Siſters, in Prejudice of his Son's Daughter, as well as the Heirs 
Male of the former Inveſlitures ; the Deed now appearing cancellad, by the Subſcription being taken from it, ought not to 
have been founded upon. | : 1 | 

21 Nov. 1721. The ſaid Robert, then Sir Robert Douglas, executed a Settlement of this Eſtate in Favour of his only Son therein deſigned, 

| Colonel William Douglas, and the Heirs of his Body; whom failing, to {/abel the eldeſt Daughter of the ſaid Sir Robert, that 

is the Reſpondent, and the Heirs of her Body; whom failing, to his four other Daughters therein named in their Order, and 

the Heirs of their reſpective Bodies; whom all failing, to his neareſt Heirs and Aſſigns whatſoever. In this Settlement Sir 

Robert reſerves a Life-rent to himſelf (and his Wife, as impowered by the Contract 1638, and his own Contract of Marriage); 

and it is granted with the farther Burden of the Debts which the Father then owed, being a Condition which the Law implied. 

| 29th OR. 1722. The ſaid Colonel was infeft on the Precept contained in the Settlement laſt mentioned. And, on the 30th December, 

zoth Dec. 1725. the ſaid Colonel made up a farther Title to the Barony of Kirkneſs, on Sir Robert his Father's Death I725, by a Precept 

of Clare Conftat granted by Sir Thomas Bruce the Superior to him, as neareſt and lawful Heir to Sir Robert Douglas his Fa - 
ther, and, upon that Precept, he was of the ſame Date infeft. 

oth Sept, 1741. The ſaid Colonel Douglas executed a new Settlement of the ſaid Lands, failing Heirs of his own Body, to the Reſpondent 

l 1ſabel, his Siſter, and the Heirs of her Body, whom failing, to his other four Siſters ſucceſſively, and the Heirs of their 
reſpective Bodies; whom all failing, to his own neareſt Heirs and Aſſigns, reſerving to himſelf a Power to alter the ſame, 

and diſpenſing with the Delivery. | | 

:3th Sept. 1748. After the Death of the ſaid Colonel, who had become Major General Douglas, the Reſpondent executed the Procuratory 
contained in his Settlement laſt mentioned, by reſigning the Lands for new Infeftment, in the Terms thereof, in the Hands 
of Sir John Bruce, of Kinro/s, the Superior, who granted a new Charter accordingly, upon which ſhe was infeft the 
T wenty-ſecond of Nævember 1748. | | 

The Appellant, who is now the lineal Heir Male of the Body of Sir George Douglas, who got the Barony of Kirkr!/;, 
from his Father, William Earl of Morton, in the Year 1595, as an Appendage to himſelf, and the Heirs Male of his Body, 
whom failing, to return to the ſaid Earl, and his Heirs and Afligns, as alſo of Sir William Douglas, of Kirkneſs, who acquired 
a new Title to the Lands by the Contract with the Earl of Morton above recited in the Year 1638, and Infeftment following 
thereon (after the Earl had acquired the Property of the Lands on expired Appriſings), being adviſed, and conceiving him- 
ſelf to be aggrieved by theſe Settlements made by Sir Robert Douglas, and Major General William Douglas his Son, and that 
the ſame was in Defraud of his Right, and the Return to the Family of Morton, and conſequently exceeded the Powers com- 
petent to them reſpectively, by the precedent Titles to the ſaid Lands, In order to reduce theſe gratuitous or voluntary 
Settlements, he granted a Truſt Bond to Mr, Thomas Belſches, who thereupon brought an Adjudication againſt the Appel- 
lant, as Heir Malc of the Barony of K:r&neſs, in which Action Appearance was made for the ſaid 1jabe] Douglas, who op- 
poſed the Adjudication upon her Title to the Lands as above ſtated, and conſented by her Council, that the Validity of her 
Right ſhould be tried in this State, in the ſame Manner as if the Appellant's Title had been completed by an Adjudication, 
and as if he had brought a Reduction of the gratuitous Settlements made by Sir Robert, and General Douglas, her Father - 
and Brother, whereupon the Lord Moodball, Ordinary, by Interlocutor 2 1ſt Fune 1751, „ found in reſpect of the ſaid 
„ Conſent, the Appellant intitled to go on and compete, and inſiſt here as if he had an Adjudication, and a proper Proceſs 
© upon it.“ After which, the Cauſe having been fully debated before the Lord Ordinary, he took the Debate to report 
to the whole Court, and directed Informations to be given in. 

ze feb. 1784. On Report of the Lord Moodhall, the Lords repel the Reaſons of Reduction, and aſſoilzie from the Proceſs of Adjudi- 

. cation, anddecern.” Againſt this Interlocutor and Decree, the Appellant and his ſaid Truſtee have appealed for the 


following, amonglt other 
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RTAοn . That by the Nature and Quality of the Titles to the Lands and Barony of Kirkne/s (as well by the original Grant made 
| by William Earl of Morton in 1595, to George Douglas his ſecond Son, and the Heirs Male of his Body, whom fail- 
ing, to return to the faid Earl and his Heirs, as by the ſecond or renewed Grant in the mutual Contract of 1638, 
whereby /7{liam then Earl of Morton, and his Son, who had acquired the Property of the Lands, grant the ſame 
again to Milliam Douglas, and the Heirs Male of his Body, which failing, to return back again to the ſaid Earl and 
his Heirs and Succeſſors, to which is added, an expreſs Proviſo and Declaration, that it ſhould not be lawful to the 
ſaid William Douglas, or his Heirs Male aforeſaid, to ſell, alien, or diſpone the ſaid Lands, or any Part thereof, di- 
rectly or indirectly, in Hurt, Prejudice, or Defraud of the ſaid Earl, and his Son, or their Foreſaids, their Succeſſion 
to the ſame, failing of the Heirs Male of the Body of the ſaid William Douglas) ; there was an Order or Limitation 
of Succeſſion e/tabliſhed that was not alterable or defeaſable by any voluntary or gratuitous Deed of the Grantee's, or 
their Male Deſcendants, either in Defraud or Prejudice of the Return to the Family of the Earl of Morton, when 
that ſhould take Place, or in Prejudice of the future Male Deſcendants of that younger Branch of this noble Family, 
to whom the Succeſſion is provided in their Order preferably to the Reverſion or Return to the Earl himſelf, and hi 
_ Heirs, and therefore the voluntary Deeds of Settlement, under which the Reſpondent claims or holds the Lands, can- 
not make a good Title, but ought to be ſet aſide, as having been Infractions of the original Congition or Quality under 
w hich the Eſtate was granted. | | 


That 


. 
l. That the Attempt to alter the original Limitation of this Eſtate, made by Robert Deuglas, in the Year 1687, by obtain- 

Ln ing a Charter upon his own Reſignation, to himſelf, his Heirs, and Aſſigns whatſoever, was ineffectual and void; by 

Reaſon that the ſaid Robert was not previouſly ſeiſed or infeft in the Lands, as Heir Lg the former Iuveſtiture, without 
which he had it not in his Power to reſi the Lands for new Infeſtment; and the Title of Major General Douglas, 
being derived only from Sir Ribert his Father, laboured under the ſame Defect; and conſequently the voluntary Settle- 
ments made by them ſeverally to their Heirs Female were void, as neither of them had made up a perfect or lawful 
Title to the Eftate. | 
| That, by the Contract 1638, the Return of the Lands, or Subſtitution of the Earl of Morton, and his Heirs, was only to 
l take Place in the Event of William Douglas, the Party to that Contract, his dying without I{lue Male in the firſt De- 
gree, or Sons of his own Body, the Grant being to him, and the Heirs Male lawfully to be begotten of his own Body; 
in Default of which there are Proviſions made for his Daughters by the ſaid Contract, and no ſuch Proviſion for the 
Daughters of any ſucceeding Heirs Male, 

The Limitation to William Douglas, and the Heits Male of his own Body, by the Force of the Words, and their common 
Conſtruction, and reaſonable Intent of the Parties to the Contract, can only be underſtood as uſed in Oppoſition to his 
collateral Heirs Male, even as in Charters made out in Latin, theſe are oppaſite or diſtin Terms, and the Grant may 
be to A. et Heredibus maſculis legitime procreandis e corpore ejus, or to A. et Heredibus ſuis maſculis quibuſcunque, which 
includes his collateral Heirs Male. And if this //7lliam Douglas had died, leaving a Grandſon by his eldeſt Son, and 
a ſecond Son Who ſurvived him, there would ſurely be no Place for the Return to the Earl of Morton, nor yet could 
the ſecond Son claim to he Heir Male of his Father, whilſt there was a Son of his elder Brother living, who was truly 
the lawful Heirs Male, deſcended of the Body of his Grandfather : And it is no wiſe concluſive for the Objection, 
that, by the Terms of this Contract, the Earl of Morton agreed to make Proviſion for the Daughters of Milliam, in caſo 
he ſhould die without leaving Iſſue Male to take the Eſtate, whereby the Return or Reverſion might ſpeedily take 
Place, and makes no Proviſion for the Daughters of After-Generations, when the Return to the Earl's Family might 
become more diſtant and uncertain, by the Exiſtence of a numerous Male Iflue of Hilliam Douglas; neither is it uſual 
to make ſuch Proviſion for the Daughters of After-Generations, though nothing is more frequent than a Limitation to 
Male Deſcendants in infinitum, or as long as they ſhall exiſt ; and no Example can be produced of ſuch Limitation of 
an Eftate in Lands as the Objection alleges, to a Man's Sons, or his Iſue Male in the firſt Degree, and then to break 
off, excluding his Grandſons, or remoter Male Deſcendants. 

Ti That ſuppoſing the Clauſe of Return to the Earl and his Heirs, ſecured by the aforeſaid Prohibition, could not be defeated 

| by voluntary Deeds; yet no Right does thereby accrue to the Heirs Male deſcended of 7//!1;am Douglas; but the Pro- 
prietor for the Time being might alter the Succeſſion, in Prejudice of the ſucceeding Heirs Male of //illiam's Body, 

11. That the Clauſe of Return, conceived in Favour of the Earl and his Heirs, operates equally in Favour of all che interme- 

diate Heirs Male, as it was in and through them, that the Eſtate was ultimately to be tranſmitted to the Earl himſelf. 

The Prohibition againſt defeating the Return, proves, a fortiori, that the precedent Subſtitution of //i//;am's Male 

Deſcendants could not be gratuitouſly altered, for the primary Intent of the Grant was for the Support of that younger 

Branch of the F —_ in the Male Line ; failing which, the Return was but a ſecondary and unwiſhed for Event ; and 

it is abſurd to ſuppoſe, that remote Subſtitutes, the perſonæ minus dilectæ, ſhould have a fronger and greater Iutereſt in 

the Eſtate, than thoſe who are manifeſtly the predilectæ perſone ; the Prohibition theretore to alienate in Prejudice of 
the la/t Subſtitution or Return, muſt operate equally in Favour of all the intermediace Heirs Male, who were preferred 
in the Succeſſion to the Earl himſelf, and his Heirs ; for if the Subſtitution in its 4% Branch, could not be vratui- 
touſly defeated, far leſs could the preferable Branches be diſappointed of their Right, whom the Karl of Morton, and bis 

Son, by the Contract obliged themſelves, and their Heirs and Succeſſors, from Time to Time, to enter and /ecure in 

the ſaid Lands and Barony, keeping always the Subſtance and Meaning above written ; that is, the Limitation to //illiam 

Douglas, and his Male Deſcendants, as well as the Return to the Earl and his Heirs, on their Failure. | 

Ez ll, The expreſs Prohibition to alien was manifeſtly calculated co protect and ſecure the laſt Subſtitution or Return; and to 

| have that Effect, it muſt operate upon all who by the Deed were intended ever to have a Power or Opportunity of Alien- 

ation, and of defeating the Return: If any Power whatſoever to alien by an Heir Male had been underſtood to exiſt 
under the Limitations of the Deed, the Prohibition for Security of the Return muſt have been general and co-extenfive 

with the Power againſt which the Return was to be protected; but the Prohibition extends only % Heirs Male, and 
therefore proves that no other was intended or underſtod to be inveſted with the Power to alien; that is, with the 
Property of the Eflate: And thus the very Alteration of the Line of Succeſſion is an Infringement of the Prohibition 
for, there being no Prohibition on the Heirs General of any Heir Male from diſponing, the Alteration of Succeſſion is that 
indirect Diſpoſition which the Prohibition guards againſt. | 

That, after the Contract 1638, Sir William Bruce, of Kinroſs, acquired the Superiority of the Eſtate of Kirkneſs, and 
thereby became intitled to the Benefit of the Clauſe of Return, which he departed from by granting a Charter in 1687 
to Robert Douglas, and his Heirs and Aſſigns whatſoever. | | h 

The Clauſe of Return to the Earl of Morton, failing Heirs Male of the Vaſſal's Body, concerned the Property of the Lands 

ranted to William Douglas, and had no Connection with the Superiority, which remained with the Earl as a Aiſtinct 
{tate : The Return, or Right of Subſtitution, would have had the ſame Ee, though the Earl of Morton had con- 
veyed the Eſtate of Kirkneſs to Wilkam Douglas, not to be holden of the Earl and his Heirs, but of their own imme- 
diate Superiors ; and conſequently the Earl's being diveſted of the Superiority could not affect the Succeſſion to the Pro- 
perty, which was in the Vaſſal, limited to the Heirs Male of the Vaſſal's Body; and, upon their Failure, to return to 
the Earl of Morton, and his Heirs ; which Return, or diſtant Chance of Succeſſion, did not belong to the Earl of Mor- 
ton as Superior, but as Donor of the Property of the Lands, for a particular Purpoſe ; namely, for the Support of a 
younger Branch of his Family in the Male Line; and, upon the Failure of that Purpoſe, to return to his own Heirs : 
That Hope, or Chance of Succeſſion, therefore, could not paſs with the Superiority, with which it was no ways con- 
nected ; and, if all the Iſſue Male of William Douglas were extinct, the Earl of Morton at this Day would be intitled 
on the Foot of the Contract 1638 ; and the Charter 1639, to be ſerved Heir of Proviſion in the Property of theſe 
Lands, to Major-General Douglas laſt deceaſed, and to be received as ſuch by the now Superior thereof, | 

1 L. That the Appellant ſtands excluded by negative and poſitive Preſcription, the Lands having been poſſeſſed under a Limi- 
tation to Heirs and Aſſigns whatſoever, ever ſince the Charter of Reſignation in 1687, to Sir Robert Douglas, the Re— 
ſpondent's Father, and Seiſin thereon in 1689, by which Poſſeſſion the Property of the Lands are acquired to Sir 
Robert Douglas, and his Heirs General. 

That, beſides the Nullity of the Charter of Reſignation 1687, there are not, in the preſent Caſe, Termini habiles, either 
for the negative or poſitive Preſcription ; it being an agreed Fact, that this Eftate has been all along poſſeſſed and enjoyed 
by the Heirs Male deſcended of the Body of William Douglas, Party to the Contract of 1638, down to the Year 1747, 
when Major-General Douglas died; for that theſe Heirs Male could not acquire by Preſcription in their Character of 
Heirs of Line againſt themſelves in their Character of Heirs Male: While both Characters united in the ſame Perſon, 
there could be no Preſcription ; for that is an Acquiſition of Property, by Poſſeſſion of one who is not the true Owner, 
during the Time required by the Law, viz. 40 Years; and it ſuppoſes the true Owner out of Poſſeſſion, and neglecting 
to claim his Right; and that there is one Party acquiring, and another leſing the Property by ſuch long Poſſeſſion : But 
here, till the Death of Major-General Douglas in 1747, the Paſſeſors of the Lands in queſtion were always Heirs Male 
as well as Heirs of Line; and, in ſuch Cale, the remoter Heirs Male could have us Title to the Lands, or Acceſs to the 
Poſſeſſion, and therefore were not guilty of any Neglect of aſſerting their own Right: "The Appellant's Claim did not 
ariſe till the Death of the Major-General, without Heirs Male of his Body, when the two Lines came to ſplit; and, till 

that happened, the Appellant was non valens agere cum effeftu, or intitled to recover the Poſſeſſion of the Eſtate; and, 
in ſuch a Caſe, his Right cannot be cut off by Preſcription ; for he has not fonte ted the ſame by any Neglect; nor 
could Sir Robert Douglas, or his Son, ſuſtain a double Perſon, or acquire againjt then,, as the Reſpondent might 
acquire againſt the Appellant, in caſe the had been permitted, without Interruption, to poilels for 40 Years ; nor could 

. they fraudulentih change the Cauſe of their Pſion, to create a new Title tor Preſcription to run upon. . 

"ER If, That, in the preſent Caſe, the remoter Heirs Male nat only ſaw the Eſtate peſſeſſed by tlie Hale Deſcendants of William 

| | Douglas in their Order, in Terms of the Contract 1628 ; but the Appellant's Grandtather, Milliam Douglas, (the Bio- 

= ther of Sir Robert, who had taken the Charter 1687, to Heirs and Aſſigns), about ei2ht Months after tie Date of the 

; {aid Charter, whilſt it remained a latent perſonal Deed, without Infeftment taken thereon, wes called upon by ls Bro- 

F ther Sir Robert to witneſs his Contract of Marriage, in which Sir Rebert ſettles the Eſtate in the Male Succeſſion, in R& 

£/ufron of the Daughters of the Marriage, who are the now Reſpondent and her Siſters, which ſerved to mifſcad and de 


ceive the Appellant's Graiidiather into a Belief, that Sir Robert had ns Intention to alter the Limitation of Succefion. 


That 


NykRI. 


| | 


| 
j 
| | 


Ong. V. That the Diſpoſition 1721, from Sir Robert Deuglas to his Son the General, was an onerous Deed, being granted wy 


1 
the Burden of the Father's Debts, and a Reſervation of his own Life- rent, and his Lady's Jointure. 
ANSWER, Buy the Law of Scotland a Conveyance from a Father to his eldeſt Son is held to be an Anticipation, or Preceptio Heredita, 
which ſubjects the Son to all the anterior Debts of the Father, in like Manner as if the Son had taken the Eſtate h 
Succeſſion after the Father's Death, which in fact General Douglas did; having, after the Death of Sir Robert, mad 
up his Title to the Eſtate by a Precept of Clare Conſtat from the Superior, upon which he was infeft, whereby he * 
Jected himſelf to his Father's Debts univerſally ; and, ſo far as the General has paid theſe, he has fulfilled his cn Ob] 
gation, and freed the Eſtate from the Debts and Incumbrances which Sir Robert his Father had contracted : But g, 
Amount of ſuch Debts, whether ſtanding out or extinguiſhed, can have no Effect or Operation in the Queſtion, toy, 
ing the Succeſſion to the Eſtate on the Death of General Douglas, farther than that the ſame will be more or leſs hers, 
cial to his Heirs, as the Debts ſo ſtanding out are more or leſs in Extent. 
Since, therefore, the Appellant William Douglas, Eſq; is now the Heir Male of the Body of Sir William Douglas, P 
to the Contract of 1638, and has brought his Claim as ſoon as the Succeſſion opened to him by the Death of Major. 
General Douglas, when, for 7 Time, a Female Heir claimed the Poſſeſſion of the Eſtate, in virtue of voluntay 
Deeds made inconſiſtent with the Terms of the original Grant 1638; 


The Appellants humbly hope, That your Lordſhips will reverſe the Interlocutor or Decree of the 3d of Febr. 
ary, 1753, complained of, and ſet aſide the voluntary Settlements under which the Reſpondent claim, 
and ſuſtain or declare the Appellant's Title as the Rightful Heir to the Barony of Kirkneſs. 
f [4 - : 


W. Grant. 
W. MURRAY. 
A. HUM R-CAMPBELI. 
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